NINININ N IETmsZaNE T UNsalnEiNANRADN

Tne

WNEIUNANT FITTOULET

¥ < 1 =

gniwustiludiunilavasnisAnenunangns
UAAIFATURIU TR
A19INYUUBBIYN
AETAAENT NNNIINY1RBSTITUAERNT
Un1sAnen 2561

AVANTVDIUNINYAYTITUANENS

Ref. code: 25615901031624AEU



WINININNYEBTmsZaNE T UNsalnTEiNANRADN

Tne

WNEIUNANT FITTOUET

"‘mmﬁwus‘ﬁvﬂudawﬁwaqmsﬁnmmwé’nqm
UAAIFATURIUUTIR
A1UINNAILDIYN
AETAAIENT NNNIING1RBSTITUAERNT
Un1sAnen 2561

AVANTVDIUNINYAYTITUANENS

Ref. code: 25615901031624AEU



APPROPRIATE LEGAL MEASURES FOR RECIDIVISTS

BY

MISS POKCHAT SUWANSERI

A THESIS SUBMITTED IN PARTIAL FULFILLMENT OF THE REQUIREMENTS
FOR THE DEGREE OF MASTER OF LAWS
CRIMINAL LAW
FACULTY OF LAW
THAMMASAT UNIVERSITY
ACADEMIC YEAR 2018
COPYRIGHT OF THAMMASAT UNIVERSITY

Ref. code: 25615901031624AEU



UMINYIRYEITUANERS

A

auziinaans

IeTNus

VD

uaUndng assonad

1599

RSN gMIngiwzand mIunsalinsyiiAingn

dsunsmsasaeuuazayi® Wiludumilweansinwaumdngns

|

URANARTUAIU TP

dle Yuil 11 ungAN WA, 2562

U3¥51UNTIUNTABUINYRNUS
NSTUNISHALNNTEINUS N INeTnus

NSSUNSABUINGTINUS

ANUR

P W NV -

ﬂ']ﬁﬁ]'i']fﬂ']iﬂ 3. MLAYSA MU"ﬂU‘lﬁ

f).gr)c? &W

(Fansn{18 \ usen Tangy)

(Eerans1anse as. sansed yaydl)

(AanT1913¢ A3, 8aY Sgeunn)

Ref. code: 25615901031624AEU



PUDINYITNUS

A

YorUgu
%aﬂmzyw

ANV AL/UNNINYIREY

21971597NUS NwINeTNUS

UnsAne

(1)

WINTNIN NN INaNdmunsalnsyyi

AURADN

WNENIUNENT FIT50uLas
URANFRTUNIU AR
NOMLIEIY)

AArans
UMINYNRYFITUAERS
FNENII9190 TR Tanngy

2561

Ingrlinusaduilysdnvunerfuuinsnisniesnguanedviunsilgnsgiin
AMUERDN LgazINYINNIIANBIAILATINLAS RAILIN1TVIUNTYQRUIZNOUAULUIAIINAR
fugiulunisaslnugnssyhanuRadnuasnguinisating tenvelansiuiawuimianisly

N1sAANUNYVIIELazANUmIIgaNvasngvaedsldderuagludagiu nieuvidiinsey

L‘UiEJ‘UL‘V]EJ‘UﬂU@ﬂ@iﬂ?iﬂ’Nﬂ{]ﬂiﬂEﬁJ@ﬂﬂi WAgNSSeLNINT UssinAvednsiay Ussina

<9

7 A
Y

denlUs Useimatgosiiu Uizmmmmauagﬂizmm@ﬁu Vil Lﬁaﬁﬂgmww%wé’ﬂmm%
vnsusznsudunuinialunisusulduazudloundyeda ”aﬂa'nsuaqimiuauuuiiﬁéa%u
melasuuuunaglasiasiaasngranglne

Tnoudsoandu 3 Ussiiundn dll Usznisusnite msldnisiinnuundadd
nailnegnsgianuiindn lududiivssifuiiasdesfiansandt nislduaznisiiaay
undydi® 11997 92 warnsn 93 UszanangvangerglumsUfeRaliAinudmiu
amuAinadmdsldtilnyinnuasinesuiugniesmuanusuaivoangruneudmielsl e
#915anwIAnlun1satnegnseyinauindn naufnsadnesuluicingussasdves
TnwusazUszianudd aziuldinanusjmnglunisastnedimunduannszsyhanuiin Ae
anugasnisfiazadinueuilida duazuilunginssunisnszyhanuiislaglindunsse
unaslneniang e vuiiugiuremguiidestunisnseifiauaznguifalanialunis

nsgyiANin Fanasnisinevausieinguszataninadnelnedian n1siaulining

Ref. code: 25615901031624AEU



(2)
sufamaiinlnsuuiiingusrasdndnlunsvaldanudemeealinsstfulanuisunives
NOUNY ﬁgqé’qa’mriaiﬁtﬁmmisLLdQ’ﬂizﬁwamﬁuaumi

Ussmsfiaesie Anamnzanvesnasmsiiislneluiagdy esainumsnis
fsnanvedlnesidnuazitalesegfuguanuialaeildddaiadodu Wy mugunsmes
nsnszvimuinuaznginisaiuandendu q dewaliuinsnismisngmaneifiegluni
fouftarsedidnuardndulimnsausugnssvinin fddlianmnsoussqaaunsuaiiuiasdly
NM3adlNEEN I RABNAINANNLMLNEN0 T INe AR Inela

Usznsfianu e deyadnszviniie Tnendnudusziavesinsei@atuiiy

[d a 1

psausenaudrylunsivualne ualunsanuduasmuinealufideyaiisme ez

Y

Usznaun1siiansaiiiadiidlnegnssihanuianiinginisaliazanimwindouseiy 35a33

¥ 1

afsveamslunisidnfadeyanng q LReadudnsgrinauiauaznginisallunisnsgii
AuRe el Weldidudamiasusznounmsldnafidalunisivualne wiedsdulduinsnis
aulafinedeslimunzauiunginisainisnsgyinauiauailnseyiAURALAaEAY

DUV

AEARY: NINTLYANURABN, HN5eviANEADN, N1suidlny, Naun1sading,

ﬂ’]iaﬂ'ﬂllﬂa‘ﬂll’]ﬂ, HIININNNGAUEY

Ref. code: 25615901031624AEU



Thesis Title APPROPRIATE LEGAL MEASURES FOR

RECIDIVISTS
Author MS. POKCHAT SUWANSERI
Degree Master of Laws
Major Field/Faculty/University Criminal Law

Law

Thammasat University

Thesis Advisor Professor Narong Jaiharn
Academic Years 2018
ABSTRACT

This thesis examines a legal measure for recidivists by commencing to
study from the backgrounds and development of the provisions together with
fundamental concepts in punishing the persistent offenders and punishment theory,
punishment procedure and penalty concept. To know the legal interpretations and
suitability of the law currently in use. including the laws of the United States of
America, Australia, Singapore, Germany, France and Japan. To adopt some concept
and condition as guidelines for amend the Thailand’s criminal laws in accordance with
our criminal justice system.

It’s divided into 3 part. The first part deals with the legal interpretation.
For the first issue, interpretation of the provisions increasing the punishments of the
persistent offenders shall be taken into account to see whether using and interpreting
the provisions contained in Section 92 and Section 93 of the Criminal Code in practice
which shall be increased for the subsequent offenses in the forms of imprisonment
and fine are in pursuance of the intendment of laws or not. Upon taking into
consideration the concepts of punishments against the persistent offenders and theory
of punishments, inclusive of each category of punishments’ objectives, the purposes
for punishing the persistent offenders are demand for punishing the offenders not

fearing to reoffending and cure the offending behaviors by not being afraid of the
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(4)

penalty provisions, based upon deterrence and incapacitation theory. The measure in
response to such objective is imprisonment, including increasing the fine punishment
whose principle purpose is the indemnification which may not be identical to the
intendment of laws; moreover, it may cause excessive burdens for the offenders.

The second part discusses the appropriate measure for recidivists. This
study found that Section 92 of the Criminal Code is an inflexible rule lacking
differentiation. Even so, other factors, such as the frequency and the rapidity with
which criminal behavior reoccurs after release from imprisonment, as well as the
severity of the present offense, also play a role in the decision, which compels a court
simply to impose unsuitable penalties, and which, therefore, violates both the axiom
that punishment must be compatible with guilt and the prohibition against excessive
punishment. In the light of the above, this study examines the effectiveness of enacted
to propose the most effective deterrents against the recidivism.

The third part concerns such the judges cannot impose the punishments
that are applicable to each criminal and the criminal circumstances in each case. This
is because there are some limitations and shortage of criminal record for the court to
apply on each criminal. The Criminal Code should be amended to create and establish
the facts-related frameworks so that the judges would be able to impose the
punishments in line within the scope of the penology theories and appropriate for

both the severe offences and each behaviors of individual offender.

Keywords: Recidivism, Recidivist, Enhancement of punishment, Penalty concept,

Legal interpretation, Legal measure
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SENTENCING TABLE

(in months of imprisonment)
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Criminal History Category (Criminal History Points)
Offense 1 I IIx v Vi
Level (0or1) (2 or 3) (4, 5, 6) (7, 8,9) (10, 11,12) (13 or more)
1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 0-6 2-8 3-9
— 0-6 0-6 0-6 2.8 4-10 6-12
5 0-6 0-6 1-7 4-10 6-12 9-15
6 0-6 17 2-8 6-12 9-15 [ 12-18
7 0-6 2-8 4-10 8-14 12-18 | 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 8-14 12-18 18-24 21-27
ZoneB 10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 12-18 18-24 24-30 27-33
7onec N 10-16 12-18 15-21 21-27 27-33 30-37
one 13 12-18 15-21 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125  110-137
26 63-78 70-87 78-97 92-115 110-137  120-150
27 70-87 78-97 87-108 100-125  120-150  130-162
zone N 78-97 87-108 97-121 110-137  130-162  140-175
29 87-108 97-121 108-135  121-151  140-175  151-188
30 97-121  108-135  121-151  135-168  151-188  168-210
31 108-135  121-151  135-168  151-188  168-210  188-235
32 121-151  135-168  151-188  168-210  188-235  210-262
33 135-168  151-188  168-210  188-235  210-262  235-293
34 151-188  168-210  188-235  210-262  235-203  262-327
35 168-210  188-235  210-262  235-203  262-327 292365
36 188-235  210-262  235-293  262-327  202-365  324-405
37 210-262  235-293  262-327  292-365  324-405  360-life
38 235-293  262-327  292-365  324-405  360-life  360-life
39 262-327  292-365  324-405  360-life  360-life  360-life
40 292-365  324-405  360-life  360-life  360-life  360-life
41 324-405  360-life  360-life  360-life  360-life  360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life life life
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1158 Three Strikes Law, and You are Out!
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* United States Sentencing Commission Guidelines Manual, (2001)
> Title 18, Section 3559(c) of the United States Code
¢ Some of the state laws provide for life imprisonment upon a fourth felonious

conviction but will be considered under the veil of Three Strikes law.
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" TEx. PENAL CODE ANN. § 12.42 (West 1994). The title of the law is "Penalties
for Repeat and Habitual Felony Offenders" and the text is as follows: (a) If it be shown
on the trial of a third- degree felony that the defendant has been once before
convicted of any felony, on conviction he shall be punished for a first degree felony.
(b) If it be shown on the trial of a second-degree felony that the defendant has been
once before convicted of any felony, on conviction he shall be punished for a first-
degree felony. (c) If it be shown on the trial of a first-degree felony that the defendant
has been once before convicted of any felony, on conviction he shall be punished by
confinement in the Texas Department of Corrections for life, or for any term of not
more than 99 years or less than 15 years. In addition to imprisonment, an individual
may be punished by a fine not to exceed $10,000. (d) If it be shown on the trial of
any felony offense that the defendant has previously been finally convicted of two
felony offenses and the second previous felony conviction is for an offense that
occurred subsequent to the first previous conviction having become final, on
conviction he shall be punished by confinement in the Texas Department of
Corrections for life, or for any term of not more than 99 years or less than 25 years.

& W. VA. CODE § 61-11-18 (1993). The title of the law is "Punishment for Second
or Third Offense of Felony" and the text is as follows: When any person is convicted
of an offense and is subject to confinement in the penitentiary therefore, and it is
determined, as provided in section nineteen [§ 61-11-19] of this article, that such
person had been before convicted in the United States of a crime punishable by
imprisonment in a penitentiary, the court shall, if the sentence to be imposed is for a
definite term of years, add five years to the time for which the person is or would be

otherwise sentenced. Whenever in such case the court imposes an indeterminate
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sentence, five years shall be added to the maximum term of imprisonment otherwise
provided for under such sentence. When it is determined, as provided in section
nineteen hereof, that such person shall have been twice before convicted in the
United States of a crime punishable by confinement in a penitentiary, the person shall
be sentenced to be confined in the penitentiary for life.

? Elsa Chen, Impact of Three Strikes and Truth in Sentencing on the Volume
and Composition of Correctional Populations (Report Submitted to: U.S. Department
of Justice National Institute of Justice Graduate Research Fellowship Program, 2000),
pp. 5-13.

19 R David LaCourse, Jr., Three Strikes, You're Out: A Review, Washington Policy
Center (January 1997), Retrieved on September 26, 2017, from http://www.washington
policy.org/publications/brief/three-strikes-youre-out-review

' Robert Heglin, Flurry of Recidivist Legislation Means: Three Strikes and You're
Out, A;Note, 20 J. Legis. 213 (1994), Retrieved on September 26, 2017, from
https://scholarship.law.nd.edu/jleg/vol20/iss2/5
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12 Sysan Seal, William Z. Rayfield, Carl Ballard I, Holden Tran, Christopher
Kribs-Zaleta and Edgar Diaz, A Dynamical Interpretation of the Three-Strikes Law (July
29, 2007), p. 2, Retrieved on September 26, 2017, from https://mtbi.asu.edu/
sites/default/ files/A _Dynamical_Interpretation of the Three Strikes Law.pdf

13 Kenneth Mentor, “Habitual Offender Laws: Three Strikes and You’re Out,” In
the Encyclopedia of Crime and Punishment, David Levinson, ed., Retrieved on
September 26, 2017, from http://kenmentor.com/papers/3strikes.htm

% John Clark, James Austin and D. Alan Henry, Three Strikes and You're Out: A
Review of State Legislation, U.S. Department of Justice (September 1997), Retrieved
on September 26, 2017, from http://sjral.com/index_files/cjreports/1997%
20NATL%20INST%200F%20JUST-3-STRIKES%20REPORT-1997-165369.pdf.

1> “Washington State's three strikes promoter John Carlson claims the leading
cause of crime is letting criminals out of prison,” In Three Strikes Law: Five Years

Later, Executive Summary, p. 10, Retrieved on September 26, 2017, from http://www.
prisonpolicy.org/scans/sp/3strikes.pdf
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22 The PEW Center on the States, State of Recidivism: The Revolving Door of
the America’s Prisons, Public Safety Performance Project (April 2011), pp. 911,
Retrieved on September 26, 2017, from https://www.michigan.gov/documents/

corrections/ Pew Report State of Recidivism 350337 7.pdf
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* Bernadette McSherry, Patrick Keyzer and Arie Freiberg, Preventive Detention
for ‘Dangerous’ Offenders in Australian: A Critical Analysis and Proposals for Policy
Development (Report to the Criminology Research Council, 2006), pp. 15-17,
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2 Section 6(1) of the Habitual Criminals Act 1957 No.19 (New South Wales)
27 Section 6(2) of the Habitual Criminals Act 1957 No.19 (New South Wales)
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%8 Section 20A (1) of the Criminal Law (Sentencing) Act of 1988 (Southern
Australia)

# Section 20B (1)) of the Criminal Law (Sentencing) Act of 1988 (Southern
Australia)

*% Section 20B (1)(b) of the Criminal Law (Sentencing) Act of 1988 (Southern
Australia)

*! Section 20B (3) of the Criminal Law (Sentencing) Act of 1988 (Southern
Australia)
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** Bernadette McSherry, Patrick Keyzer and Arie Feriberg, supra note 24, p. 17.
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3" Section 18A (1) of the Sentencing Act of 1991 (Victoria)
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%% Section 18A (3) of the Sentencing Act of 1991 (Victoria)

** Section 18M of the Sentencing Act of 1991 (Victoria)

%0 Section 18H (1) of the Sentencing Act of 1991 (Victoria)

! Bernadette McSherry, Patrick Keyzer and Arie Freiberg, supra note 24, p. 29.
*2 Dangerous Prisoners (Sexual Offenders) Bill 2003 (Qld): 5; Bernadette

McSherry, Patrick Keyzer and Arie Freiberg, supra note 24, p. 31.
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*# Section 5 of the Dangerous Prisoners (Sexual Offenders) Act 2003
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* Bernadette McSherry, Patrick Keyzer and Arie Freibers, supra note 24, p. 31.

* Section 5 of the Dangerous Prisoners (Sexual Offenders) Act 2003
(Queensland)

% Bernadette McSherry, Patrick Keyzer and Arie Freibers, supra note 24, p. 31.
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" Section 13 of the Dangerous Prisoners (Sexual Offenders) Act 2003
(Queensland)

8 Section 11 of the Dangerous Prisoners (Sexual Offenders) Act 2003
(Queensland)

¥ Section 13(4) of the Dangerous Prisoners (Sexual Offenders) Act 2003
(Queensland)

Y Section 14(1)(b) of the Dangerous Prisoners (Sexual Offenders) Act 2003

(Queensland)
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>* Section 16 of the Dangerous Prisoners (Sexual Offenders) Act 2003
(Queensland)
> Section 43AA of the Dangerous Prisoners (Sexual Offenders) Act 2003

(Queensland)
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*® Chan Wing Cheong, “Preventive Detention and Corrective Training for
Habitual Offenders in Singapore,” Singapore Academy of Law Journal, 8, p.157 (March

1996).

> Section 75 of the Singapore Penal Code

*8 Section 548A of the Singapore Penal Code
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LSRUTANSUANURAUTLLANTUA I

8 Japan Penal Code, Article 56 (1) When a person who has been sentenced
to imprisonment with work, commits a crime again within five years from the day on
which the execution of the former punishment was completed or remitted, and is to
be sentenced to imprisonment with work for a definite term, this crime constitutes a
second conviction.

87 Shigemitsu Dando, The Criminal Law of Japan: The General Part, (William S.

Hein & Co.,Inc. Buffalo New York , 2005), p.322.

8 Japan Penal Code, Article 56 (2) The same shall apply when a person who
has been sentenced to the death penalty for a crime for which imprisonment with
work is prescribed as an alternative punishment commits a crime again within five years
from the day on which the execution of the death penalty sentence was remitted or,
from the day on which the reduced sentence was completed or remitted after the
death penalty was reduced to imprisonment with work, and the person is to be

sentenced to imprisonment with work for a definite term.
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8 Shigemitsu Dando, The criminal law of Japan: The general part, p.322.

% Japan Penal Code, Article 199. A person who kills another shall be punished
by the death penalty or imprisonment with work for life or for a definite term of not
less than 5 years.

?! Japan Penal Code, Article 77(1). A person who commits an act of riot for the
purpose of overthrowing the government, usurping the territorial sovereignty of the
State, or otherwise subverting constitutional order, thereby committing the crime of
insurrection shall be sentenced according to the following distinctions:

(i) A ringleader shall be punished by death or life imprisonment without work;

(ii) A person who participates in a plot or directs a mob shall be punished by
imprisonment without work either for life or for a definite term of not less than 3 years;
a person who performs other leading functions shall be punished by imprisonment
without work for not less than 1 year but not more than 10 years;

(ii) A person who merely follows others or otherwise merely joins in the riot shall
be punished by imprisonment without work for not more than 3 years.

%2 Shigemitsu Dando, supra note 87, p.322.
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” Ibid.

" Japan Penal Code, Article 56 (3) When a person has been sentenced to
consolidated punishment for crimes in any of which imprisonment with work is
prescribed, but was not sentenced to imprisonment with work because the crime
prescribing imprisonment with work was not the greatest, the person shall be deemed
to have been sentenced to imprisonment with work in the application of provisions
related to a second conviction.

%> Shigemitsu Dando, supra note 87, p.323.
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% Ibid,
" Ibid.
%8 Japan Penal Code, Article 56 (2).

%% Shigemitsu Dando, supra note 87, p.323.

Ref. code: 25615901031624AEU



95

11931 57" JyyalRlmiinsnslnediangeaadmsunisivaneasinuiu

& Xz ] LY o £ o A o o LY o a
ATIN@DIULUUY 2 LV]’]GU’ENEJGW’]IVIH"D’W’]ﬂ%j\‘i?jﬂWiE)ﬁJI‘VI‘HWW\‘1’1‘146[,‘14Li@u‘-ﬂ’]ﬁ’]‘ﬂiUﬂ’]iﬂi%ﬂ’]N9]

ﬁulOl

wazansn 59'% YgyalAliaslnednszviindnawusassanududuluagig
RenfudnssiRedniduasafiaes

a

Msadlnwd1nsunisnszyinenuiadniv e lradnwiu 2 1Wi1v919msn

A

[
o o [y [

InwiangaaanseulnwiauluSeudndmiunisnssyimatu uianndediialuuing 1217

= v o A

denalilionauinlnwldiAundt 20 Y Fegjnszsiiin 3 ass viaeunnintuildndnnssenans
i 100
sziuldiundydfnguaneiiislnvresUssmadiuiiauadeadaiy
Usgsnanguingengn 11as1 92 veadsemalneluuiisaduunidislnsungnszviiaily
InglddingiuanuinwasinismnuaseueIaINIINsEyRn BN TULANLINYIUATANINE
= &

S PN = v @ a [ Ao o 4 £
ASINOUNITELLIAN 5 U tWUDUNU UBNAINY ENL‘U‘Uﬂ'ﬁLW@JIV]‘IS&U@?]‘HM%VI‘UQ@UIV?W@G]EN

dilnwundnasiluszRnsnseviRadwdninasifinguinenmuesudunisindagaiia

1% Japan Penal Code, Article 57. (Aggravated Punishments for a Second
Conviction) The maximum term of punishment for a second conviction shall be twice
the maximum term of imprisonment with work prescribed in relation to such crime.

101 Japan Penal Code, Article 57 (Consolidated Punishment); The maximum
term of punishment for a second conviction shall be twice the maximum term of
imprisonment with work prescribed in relation to such crime.

192 Japan Penal Code, Article 59. (Third or Further Repeated Conviction) A
person to be sentenced for a third or further conviction shall be dealt with as with the
second conviction.

1 Japan Penal Code, Article 12. (Imprisonment with Work)

(1) Imprisonment with work shall be either for life or with a definite term, and the
definite term of imprisonment with work shall be not less than one month but not
more than 20 years.

(2) Imprisonment with work shall consist of confinement in a penal institution with
assigned work.

1% Shigemitsu Dando, supra note 87, p.323.
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